
RECEIVED

Before The ,'DEC 2 0 1994
FEDERAL COMMUNICA110NS COMMISSI9D,.

Washington, D.C. 20554 ~::WISSDI

In re Application of )
)

ELLIS THOMPSOH CORPORATIOH )
)

For facilities in the Domestic )
Public Cellular Telecommunications )
Radio Service on Frequency Block }
A, in Market 134, Atlantic City, }
New Jersey )

)

To: Honorable Joseph Chachkin
Administrative Law Judge

CC Docket No. 94-136

File No. 14261-CL-P-134-A-86

DOCKET FILE COpy ORIGINAl

PETITIOH POR LEAVE TO AMB.o APPLICATION

The Ellis Thompson corporation ("ETC"), by its attorneys and

pursuant to Section 1.65 of the Commission's Rules, 47 C.F.R.

Sl.65, hereby seeks leave to amend its above-captioned application

for an authorization to construct and operate a nonwireline

cellular telephone system in the Atlantic City, New Jersey MSA,

Market No. 134A (the "Atlantic city System").

In particular, ETC hereby submits a copy of an Exercise

Agreement dated May 20, 1992. This document reflects the exercise

by Mr. Ellis Thompson of a contingent option, pursuant to a

contingent Option Agreement dated December 30, 1987, as amended, to

require Amcell of Atlantic city, Inc. to acquire all of Thompson's

and ETC's right, title and interest in the Atlantic City System and

ETC. The Contingent Option Agreement was previously made part of

the record in this proceeding.

The Exercise Agreement was not required to be filed earlier



because until the Commission's Memorandum Opinion and Order and

Hearing Designation Order, FCC 94-298, released November 28, 1994,

ETC had a validly issued authorization to construct and operate the

Atlantic City System. That decision rescinded ETC's authorization,

and thereby returned its application to pending status. The

submission of the Exercise Agreement is being made within 30 days

of the November 28 decision and is therefore timely. Thus, ETC

submits that good cause exists for acceptance of the sUbject

amendment.

Respectfully submitted,

ELLIS THOMPSON CORPORATION

By:
Stuart F. Feldstein
Richard Rubin
Christopher G. Wood

Its Attorneys

Fleischman and Walsh, L.L.P.
1400 Sixteenth Street, N.W.
Washington, D.C. 20036
(202) 939-7900

December 20, 1994
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Ellis Thompson Corporation
203 N.E. 107th street

Vancouver, Washington 98685-5201

AMENDMENT

Re: Ellis Thompson Corporation
DPCRTS Application
Cellular Market 134A, Atlantic City, NJ
File No. 14261-CL-P-134-A-86

Pursuant to section 1.65 of the Federal Communications
Commission's Rules, 47 C.F.R. S1.65, the Ellis Thompson
Corporation ("ETC") hereby amends its above-referenced
application for an authorization to construct and operate a
nonwireline cellular telephone system in the Atlantic City, New
Jersey MSA, Market No. 134A, to include the attached copy of an
Exercise Agreement dated May 20, 1992 among Mr. Ellis Thompson,
ETC, Amcell of Atlantic city, Inc. and American Cellular Network
Corp.

Pursuant to section 1.2002 of the Commission's Rules, 47
C.F.R. S1.2002, the undersigned certifies that neither ETC nor
any party to this filing is subject to denial of Federal Benefits
-- including FCC benefits -- pursuant to section 5031 of the
Anti-Drug Abuse Act of 1988, 21 U.S.C. §853a.

Respectfully sUbmitted,

By(;k.k..~~
David A. Lokting, As~istant Secretary

Date:-.1"..I~.4i'1 _
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unPIlE MBlgpT

'Dds ZXEitCISE aGPt.tKI!:d'1' (t:ha -Agr:eeaeDtW ) .is entered hto

'thi& 201:h day of' Kay, 1"2.-.onq SLLXS ftOKPSON, an J.a41vidual

CW!'baIIpsonwJ, ELLIS IJ'HOKPSOII CIORPOllATXOH, an or8CJon corpozation

("ETCW), DCEI"L OP .ATIAllTIC ern, nrc., a Rev .Jersey corporation

("I.cell AtlanticW) and AHE1UCAH CE'J,I.tTLAR JfETWQJUt CORP., a Rev

Jersey corporation ("AllcellW).

l).eKGlOmrp

~mlPson is tile sale ahu"ehaldar of ETC. ftC J.s t:he

llcenaae of '!:he llon-vire1.iDe cellular telephone ·ay.Uta .arvin9

'the Atlantic City, ••v Jersey Ketropoli'tan statiRlcal.Area (such

&ystea, inclucU.nq all licenses and authorizations "issued by 1:he

Federal eo-uni.cations COIg!icsion ("FCCW) ~or such system,

referred to harain collectively as 'the ·Systea".)

~oapson and certain others are parties 'to .'the cellular

Ilanaqeaent services' settlement Agreeaent executed by ~oapscm Oft

April " 1986 (tha -CKS AgoreaaentW). fte am Agr..-ent provides,

inter JlliA., that a tvo-t.hirds 1Ujority vote of 'the iDterest

bolders under the acs &graeaent: (the -CMS Consent") is required

to transfer control of tile FCC ~loans. for 'the Sy.~. ~1

ewns an approx1llat.ely 36' interest In the Syat_ under 'the CKS

.l.qreeltent on the date hereof.

!'elaphona and Data Systaas, Xnc. (Wms·), ~OIIIPSOIl aDd I:TC

are parties to an Agreement elated June 12, 1986 (the -original

-roS Agreement"), as _enc1ed on DeceJlber 5, 1986,..anc1 .s .-ended

rurther on .June 14, 1987 (the ·Second 'l'DS bendment-) (the
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or19~ !l'DS Aqreaent 'together with the second -:OS btmdaent.,

referted ~ Jiere.1D 'together as the ·'l'DS ooc::mumtsW). -De 8econd

'1'DS AJlebdlWnt purports to provide, .-0119 other things, 'that

'J'bcIapacm .mall use hi. best efforU to ~OZ'II a J.bdte4 part:Dership

to act as i:.he 11cenaee of t:he systea and t:hat ETC vou1.d own a 10'

'..qeneral partner5hlp J.nterest, ~on would own a 40.01' ~Wt.ed

partDe.rship int:erest and certain parties to the aIS Agreement or

'thair auccesaors would own, .in t:he aqqregate, a 49.99' 1iJIited

partne.rahip in~est. -<fte Second TDS beftdaent also purports to

qrant United stat.as cal1.ular CCJrporaUon twuscet'), • subs141ey

or S'DS. an option t:.o acquire ~OIIpson'. 11aita4 partnership

bteraat and ETC'. ~enerill partner&hip interest in such

partnership on ~ified teras and conditions.

Amcel1, A:acell Atlantic, 4J'ha11pson and B'1'C are partJ.ea to a

Continq_nt Option Aqreeaent dated DeCe»ber 30, 1981 (the

-original beell Aqreellent"), as .-ended byAaenCSJaent Jlo. 1 bJ

J:DdeJm1ty.Aqr.-.nt and Contingent Option Agr.-ent dated

septeaber a, 1988 (the -Pirat Allcell AJIen4aentW) r and as 'furtbar

a.aDded by AmendaeDt 110. 2 'to COntingent Option Aqreement dated

Kay 22, 19saO (the ·Seccmd .beell bendJlentW) (the orlqiDal bce11

AgreeIIent, "the First A1Icell~t and~ Second Amcell

Mend:ment referred to berein collectively as tile -.AJlcell

Aqreement"), pursuant to which, maaDg other 1:hings, beell

Atlantic qranb 'to lfhompson a cofttingent option (the .~son

Option") to' require beell Atlantic to acquire all of ~.on'B

.and ETC's right, title and interest, both legal and equitable, in

2
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"the 8YBt:ea and ETC (collectively, tile -I.nt.az'8at-).~le in

a=rta1D OODtiDqent c:1.rcuastAnces, -iDalutU.n; 1D t:he event t.ba~ til.

S'DS Documents ere be1d't.o be ~orceahle by ~1nal jueSgJumt Of a .

CIOUrt of competent jurisdiction.

On Kay 21. 1990, 'J.'boapSOD and ETC ~iled a COIIPlaint ror

declaratory ralief in 'the Circuit court of 'the State of oreqon .

~or 'the county of lCult:.nomah (the .-Cour1:-) seekinO a declaration

~ 'the court t.bat t;he second 'tDS bendJDent vas \lold and

unenforceable. On April 10, 1992, the COurt. entered a

declaratory j11d9Jllent (the -Judg1Ient-) cat, inter AlJ&, til. ~s

Documents are void and unenforceable. ·On April 23, 1iU~2, 'IDS

~iled • notice ot appeal of the Judqant to 'the eourt of Appeals

of the State of Oregon.

'11lOllpSOD desires to exercise tile ftcqapscm Option• .AJlCell

Atlantic desires to penait such axarcise, and all parties desire

1;.0 perfora the Meell Aqree.ent, em t:he~ and conditions .at

10rth herein•

• ow, '1'HERD'ORE, tile parties bereto, intendSng 'to J:)e laqally

Ixmnd hereby, .agree as ~ollov.:

1. herei,e of t;b, "l'hD1!lPson Option. ~. parties agree

that 1:I1e entry of tha JDdCJ1Dent consti~s an -Opt1cm bent- as

.uch UrJI is defined i.n the beell Agr-.mtl acoardingly, th'

~cmpson Option beca:ae exercisable on anc1 after April ],0, "3.992

pursuant to its teras.. ~his Aqr_ent &hall constitute

~pson's notice to Amcell.Atlantic af his intention to exercise

3
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t;he ~ODPson Option as required 'thereby, which notice ~ll

Atlantic agree. .is tillely 1:bereunder.

2. Qption Erica _· -rha~ and ooncUt1ona of tilJ.s section

~ ue in l.ieu of and .upersede Paraqraph .. of 'the or.1qinal a.eel.l

~t, Il8 ..ended, in J.t:s entirety. .AIIcell At1.antic shall

pay Thompson the £ollowinq ..aunts at 'the followinq t:imes, on ~e

tol.loving- tenlS and conditions, in :rull pa)'Jlellt for (1) the

egre-ments of t.rbcmpson and ETC contained h~in and (11) in the

event of a C~osing (as such tara is defined in seetion 5 below), ­

~e uansfer to beell.Atlantic of the Xn'terest:

(a) On t:he date hereof, Meell Atlantic shall pay 1;0

~OIIPson an &IlOUJ1t in cash of Beven Hundred ~ousand Dollars

($700,000). Such aJlount shall be non-refundable and shall be

ratainec1 by IIftlcnapson in all cirCUllStances.

(ob) ~f a Closing occurs, then on the Closing Date (as

auch t:.era .is defined in Section 5 be1oW). Aacall Atlantic .aball

pay to ~son an additional a.ount in cash of ODe Killion

Dollars ($1,000,000). SUch "UK7WIt ahall ):)e non-refundable and

shall. be retained by~ in all Clircu:u1:ances.

(0) (1) ~f. Closing occurs, 'then an t:he Cloa!:nq

Date, Aacell Atlantic &ball deliver to'l'bompson a nate (1:be

-Note-) in the prlne1pa.l.aaount of one Killion Five 1IUndred

Thousand Dollars ($1,500,000) (the -Principal Amount-), paya))le

in hll (subject 'to .being deemed ~oid as set ~orth in subsection

2 (e) (iii) J:>elow) on 'the date (the ·principal PaYment Date-) 1ItUch

J.s the first to occur of:

· .
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(A) 'the eighth (8th) anniversary of the

C10IIiDq Date; or

(8) the data on which the APPlication (as

INch 'term 1.& d.efined in subsection. (a) below) J.s approved by "the

FCC by Pinal Order (as such t.enI is defined in subsection 2 (g)

below), ~ree of any 1:.era or -condition .aterially ac:sverse to

~ll Atlantic or Allcell (in t;beir sole reasonable judgment),

provided t:hat 'there are tilen no aut.stan4iDq court or FCC actions

J:)e.iDcJ prosRCUtacl or overtly 'threatened by '-'Os, llSCC or .uy of

t;beir aff11iatas, auccessors or asslqns (collectively, tile -1'08

Group·) which in 'the sole ruaonable jUdg1ll8nt of beell and

:~ll Atlantic co\lld result in a -Divestiture Event- (such date

being t:he -FCC Pinal Order Date-). For purposes of 'this

Agreeaent, a WDivestiture Event.- aeans (1) any 11en, claim or

other encumbrance with respect 'to, or the J..position of any

requi.raaeDt to diveat, return ~o ~CJlps;on, 'transfer 'to any of 'the

~ Group or otherwise involuntarily uansfer ownership of, any

aaterlal portion or a1l of 'the %nterest, or (2) .. aabrilll

~1rae.nt 1:0 or cancellation or rtlVOCat.ion of .ely of· the '1'=
11cansu relating ~ ~ Systea. h'oII and after tile Principal

Pa)'llent Date, all UIO\UIts owing andu .t:he Bote .ahlill be paid, -and

..11 aaounts paid I5hall be uon-refunc1able and shall J)e retained by

~ollpson :in all circumstances.

(1i) %nterest shall accrue on· the unpaid principal

. balance of 'the Rote at a rate of seven and one-ei9htb percent (7

1/8'> per annum, and ah&ll be payable on the ~ut business ~y of

5



each calendar aonth ~oUovi.Dg tile Closing Da~e and en the ~lrst

'to occur of 'the Principal Payaent Date or the date on 81cb the

lIote is dMmed void purIiWlllt t:o subsection 2 (e) (ill) below. All

intaraat payaents ..de cbaU· be DOn-refun4able aN! aall be

retained I:3y ftaapson :1n all c1rcu:asUDces.

(iii) Xf tile Principal Pa~nt Date has not already

occurred, 1:11e Ifote 8ball be deeaed void and of DO further ~arce

..and atrACt ~raa and af'ter such 'tiDe, it ~y, as t:here occara •

Divesture EVent by FiDal order of t:he FCC or • court.

(d) Only.in 'the event t;bat ~ .ote has m»t prev10ualy

I:Ieen de_cad void as set rorth in subsection 2 (e) (iil) above, t:.ben

an 1:he Princ1pal Payaent Date, &acell AtlaDt1c shall pay to

tI'haapSOD an additional UlOUn~ in cash of !'vO JU.llion Dollars

($2,000,000). Open such payment, such _oun~ ahall be 1lOJl­

refundable and shall be retained by 'J.'hompson in all

circ:nmsUJ\Ces.

<e) (1) on the Pee Final Order Date, .if any, and only

on such date, AlBeell Atlantic shall pay to 'l'hOlipson an adcUtlanal

·aaount.in cash (the .~inCJs Payae.m;W) equal 'bu (A) tile.uJI of

(1) !O.01' or ftC's retained earnings as Of 'the eM of 'the

calendar .cni;b bIIIediately preceding the Closing Date (it tile

Closing' Date is other than the final business day of a calendar

.onth) or AS of tbe Closing Date (if 1:he ClosincJ Date is tile

final business day of a ~lendar .cnth), Wichever 1.8 applicable,

all deteraine4 by ETC in accordance with qenerally -accepted

Accounting principles consistently applied (the --Earnings

Ii
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~.) plus (2) .&II ..aunt equal t:o .nen and one-eivht.h percent

(7 1/8t) af the Dnl1.ngs Amount calculabd an a c::aapoundad per

aJU1Ua Mais ~or the period of ~iae ~roa t=he Closing Date~

tile dat:.e en Which the zam1Dqs Payae.nt is payable; reduced (but.

l10t below zero) by (8) t:he sum of (x) 50.01' of the amoUD~ of

each payaen~ ..de by or on behalf of beell Atlantic and/or ETC

pursuant to the provisions of subsection 4(e) below <an

-%bc1eanity bount·) plu8 (y) an amount equal t:o seven and one­

eighth percent (7 1/8t) af each Indemnity Amount calculated on a

coapoundec! per anmua ..sis 'for 'the period of thle ~raIl t:he date

of t:he aak1ng of each such p&)'IIent t:hrough 'the date on which t:be

Barninqs Pa)'1l8nt is payable. ,Upon 8Uch paYJl'U'lt, JlUCh ..aunt

ahall be non-refundable ancl shall be retained by ~OlIlpson .in all

cirC\DIstances.

(li) "Z'rC shall provide written ftOtice t:.o ~OIIpSon

of 'the Earnings Daunt within Ilinety (gO) day. followinq 'the

Closiftg Dat••

(111) lIotvit.bs~din9 the foregoing, .beal!

Atlantic'. obliqation 1:0 1Iake t:he Bam1ngs Pa)'1lent aball

~e:raibat:e and be of DO 10rce and effect at IAlClh time, i.t any, as

,there occurs a Divas1;lt:ure !:Vet by Pinal order of tile ft:e or •

court.

(f) All paymen~s to ~ ..de hereundar by beell

Atlantic ~o '!'hemp.on .ball be made by wire uansfer of

immediately available funds to an account designated in writing

by "l'hampson.

7



(q) As used in 'this Aqreeaent, an order shall be

-4t_ed to be a -F1na.l Order- Wml 'the tt.e ~or ~11iDq a reques~

or claim ~or any possible administrative andlor jUdicial relief

'theretrOJD has expired without any 8Uc:h filinq or clalll havln9

been ...de, or in the event any such filinq or claa has been

aade, when it and any subsequent further sucb filings or claw

for relief shall bave been disposed or favorably to the interests

.of Allcell Atlantic, beall, tt'hcmpson antl/or rrc <as t:he case aay

be), lind the time for aecuring all possible ~\tt'ther

edmini.trative arul/or jUdicial relief on appeal 'therefrom shall

have expired without any .uch ~urther filing or elaa baving been

..de, and at any aucb "time there is DOt then pen4i.nq any 8Uch

fU1Dqs or claiJas, nor has the FCC (if applicable) ~en 1:be

order under reconsideration on its own aotion.

3. Represen~atiDns and Warranties.

<a) ~hompson and E'1'C hereby represent and warrant to

A-e~ll Atlantic and Aacell a. tollows:

(i) ETC 1s a corporation duly organiZed, validly

existing- and in qood standing under 'the laws ot 'the stau of

oregon, aftd haa t:he corporate authority 'to enbr 1nto~ perfara

its obligations UDc1er this Aqreement.

(ii) tI'be .execution, «livery and perfonsance of

this Agreement by ETC have been duly authorized by all Ilecessary

corporate a~ion. '-'bis Agreement has been duly executed by each

of ~ompson and ETC .and COnstituUls the legal, -valid aDd bilW1i.nq

obliqation of each or ThoJIlpson and ETC 1 enforceable aq.inst .,ch
8
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of til.. in aocordance with its teras, -except as 'the

-cnfOroeability hereof aay be affected by bankruptcy, iDsOl'V8DCy,

ieorgani&ation, ~W1Ul.nt transfer, aoratorium or .Wler l.avs

or equitable priboipl.es affactinq ereditors rights venera1ly.
(iii) ~e execution and delivery of this AgreeJlent

and t:be cons1DlDlUltlon or 1:he -transactions conte=plated hereby does

DOt and vill not, with or without the qiving of notice, tile J.apse

4:Jf time, or both: (A) result in the iJIposition af any lien,

c1aia or enQmbranoo on or vit:h respect t.o tile %nterest; -(8)

TeSUlt in tile breach of or conflict with any at tlle 1:eras and

provisions of 'the .articles of xncorporation or by-laws of ETC; or

(e) other t:.han in canne=ion with obtaining- 'the FCC approval

referred to in subsection 5(a) b!lov, require (to If'hOlllpson's or

ETC's knavl.edCJe) t:.be consent of any 'third party under, conflict

with or result in a breach af or constitute a default under any

applicable jUdgment, decree, order or award ot any court,

f)overruNntal ~y or ar):)itrator. or any applicable 1av, rule or

regulation IdD4ing upon or affectinq either ~cmpson or ETC•. .

(iv) ·_.ither ~ClllPson (with respeCt ~ tiie~)

Dar J:1'C (in any raspe=) bas entered J.nto any agre.-ent other

"than (A) the DIS Agreeaent, (9) 'the original tt'DS~, as

amended, (C) the beell Agreeaent, (D) -the Xndamnity ..AgTetmlent

dated December 30, 1987 \lith bcell Atlantic and Amcell, as

-..ended (the -Allcell bcleanity Aqr.....nt·J. (E) tile ~nclemni~

.Aqret!llent. dated Kay 7, ~990 (tile -ETC Xndemn~t:y Agre-ent") .in

favor af ~mapson, (F) -the Loan Aqreaaent dated February .15,

..



~t.g, ... _ended (the -.Loan -Agreement-) with Provident. ...tional

~ (the -8anlc-) , (G) 'the Agre-.ent dated Deoaber 30, 1'87, ­

....n<Sed, (the .swit.chinq A;r'aUle.nt·) with beell Atlantic

relat1n9 to the construction, aaintanance, tJVit:cb1ftcJ aervices aDd

llaUqeme.nt at the Syst.e.. and (H) other agreeaents nlat1ftg to

the operation and developaent of the Systea that. bava been

cU.acloaed to ~ll Atlantic.

(v) ETC has no business other t:haD the ownership

and operation of t:he syst.a., and bas DO .ssets or liabll11:.ies

other than those associated therevith.

(b) Amcell Atlantic an4 Mcell beraJ:)y reprlUlent and

warrant to ~01IPSon and ETC as follows:

(i) Each of Amoell Atlantic and Aacell ia a

corporation duly mvanized. valiclly existing And in voce! atanding

under the 1.aVs af the State of Mev Jersey. and bas 1:ha corporate

authority ~o enter into and perform its obligations under 'this

Aqree.aent.

(11) ~ execution, delivery aDd perfOrll&DCe of

tilis Aqreeaent. by each of .beell Atlantic aDd A1Ice11 have been·

4uly authorized by all necessary corporaUon action.~

Aqreaant bas been duly executed by each of Aacell Atlantic and

beell and constitutes the ~.qal. valid and binding obligation 01'

each of AIleell Atlantic and beell. enforceable against .ach of

thea in accordance with its terms, except as the enforceability

hereof aay be affected by bankruptcy, insolvency,. reorqanizat.1on,

10
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1raudulent transfar, ~toriWl or .im1lar .J.avs or .equitable

-pr1Dc1ples affectinq creditors riqbts veenlly.

(1.11) ~ execution and de.1ivery of 'thill Agreeaent

.and the consmmaation ot ~e 'tranaactions contasplated lIereby do

not and vill not, with or without Viving the notice, the ~apse of

time, or both: CA) result in 'the breach of or conflict with any

af the teras and provillions of the certificate of ~ncorpor~tion

or J:)y-lavs of either beell Atlantic or acell: or (8) other t:ban

in connection with cmt&1ninq the FCC approval referred to in

sUbsection 5 Ca) »elov, require the COD.H.nt of any 'tbi.rd party

under, conflict with or result in a !:Ireach of or constitute a

default under .any applicable judgJIe.llt, dec:ree, order or award of

any court, governmental.body or arbitrator, or any applicable

~av, rule or regulation binding upon or affecting either AmeeU

Atlantic or beell.

(iv) ~ll Atlantic acknowledges it has not

required ~ompaon and JrrC to imlee extensive representations aDd

warranties herein relating t'.o the INsiness of the Systea beca~

of J.ts t'aJaill~ity1:haravithobtalMd 1:hrouqh .ana;in; t:ha

tScrvAlopaant and oparation'tber8cf. subject ~ ~CDlf)IIOJ\'. aDd

ETC'. control, overaight and review.

4. Covenantl_

(a) Within ~ifteen (15) blsiness days following -the

date hereof, Thompson and ETC, on the one hand,~nd .beell

Atlantic and bcell r on the other hand, shall ~118..an application
. .

(the -Application-) to obtain the consent of :t:he FCC to "'the

],1
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'transfer of control of~ Systell which would be effected by ~

Clcxd.nq and each aballuse his/its best efforts 1;0 cause 'the FCC

Final Order .Date to occur .s pl"'OIIptly •• possible.

(b) As.aon as practicable ~ollow1ng the date hereof,

rrc shall, at its .ole expense, t:ake CtY and &11 such actions as

aly be required ~ obtain the alS COnsent with respect to: (i)

-the sale of ecmtrol of the FCC license ~or 'the system to be

~fected at the Closing; (ii) "the d1strUmt1cm of the appropriate

-percentage of shares ot caamon stock in E'1'C to all holders ot

~icial.in~tsin the Systell; (iii) 'the D88 of zrc, •
corporation with a 5il191e class of undifferentiated equity

interests, as 't.he type of enti~ 'to own 1:.he Syctam: and (lv) tile

foras of tbe Articles ot Xncorporation, as ..ended, !Jy-1.ava, as

~nded. and C01IIIOD trt.ock certificate of ETC 'to be in effect

~ollovinq the Closing Date. -rhe initial 1ULilinq of vri'tten

aaterials relating to the 0lS Consent to all 1.nterest bolder. in

'the Bystea ahal.1 be aade by ETC within forty-~lve (45) days

followinq tile date b8reof.

(c) ~on and Aacell Atlantic will each YoU ~1r

respective :interests under tile QlS AgreeJDent an4 in Z'1'C -FOR- 'the

aattera 8et rarth in subsection (b) above in ccmnection vit:h

obtaining tbQ CXS Consent. .

(d) Xf a Closing occurs, Thompson Shall rasivn as a

cU.rector and Officer of ETC effective as ot the close of _siDeas

on tha Closing Date, and any and .11 compensation payable to

12
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ftcmpson 1D oonnectJ.on with his eervices In such capacitiaa shall

1:bereupon c.aae. \.

(e)~ll Atlantic and bCtal1 agree 'that tiley shall

~t1mle ~n .rrect t:he A1Ioell 2n4anity Agreeaen~. ·-oall abd

beell Atlantic rurther agree that, if a Closing oc:c:urs, 'they

sball cause ETC to continue in effect the ETc IJIdeanity~t

and the provisions of Articles VII and nIl of tile Articles of

l:ncorporation of. E'1'C (collectivelY, the -ETC Xndemnity

~." ror t:he benefit of '!'hCXIPson, provided t:hat

~tvithst.anding t::he provisions of any Sl1cb instrmlaen1;s 1:0 'the

contrary: (1) the provisions U1ereof Chall apply ~or 'the banefit

of ~OIIpson only with respect to any acts .or OIIiasions or
!'baIIpson through the ClosinQ Date; and (i1) the provisions of t;he

last ~ull paragraph of paragraph 1 of the orlqinal beell

Xndamity Aqreeaent (becJinn1ng on tile bottea of page" 'thereof

and conCluding OD t:.be t:op of page 5 'thereof) shall apply vith

%UJ)eCt to 'the application ot all such instruaeDts for t:ha.

benafit of -rhampaon, JIr'OYided 'that. A1Icell Atlant.ic and Aacel]

:avre- that in t:.he event tilat ftoJIpson's .interests in .. aat:br JlSay

be cUtferent than 'thoN of ~ell Atlantic or _cell, ~son

ahall _ en~itled 1:.0 _parate counsel vit:h respect t:heret.o.

5. Conditions to closinq. '!'he teras and conditions of

:this section 5 are .in .lieu of and _upersecle Paraqraph 6 of the

Original beell Aqraaaent in its entirety. Listed below are the

conditions precedent to 'the ob11CJation af .bcell Atlantic and

-Amcell t:o .~:tect the transfe.r ot the Interest by Thompson and ETC

J.J



~ Alaeell Atlantic (the -Closing'''), of which only subsections

(e), (4) .and (a) a..lov ..y be vaived and cey uy be va1va4 only

by Amcell At1.antia and beell. Closinq shall UJce plaaa CIl t:bat

date which :ia tile1:eath (10th) wau..sa day (the -CJ.oaing oate-)

~ollovinq 1:.be t'irat date on Which beth of 'the conditions

specified in subsections (a) and (b) below have been fulfilled,

provided that OIl .ue:b elate all other conditions precedent

contained lierein have 'then been fulfilled or 80 vaived. Closinq

shall take plaae at 10:00 a ••• J.oc:al t;be an t:.be Closing Date at

t:.he otfice of ~OJllPson's and ETC's counsel, Stoll, noll, Bame ~

Lokt1ng, P.C•• 20; S.V. oak street, Portland, Oreqon, and shall

be deeBed to be effective as of the close of business on tile

Closing Date. SUCh conditions precedent to CloaiJ\9 are:

(a) %'he ~1rst approval of tile Appliaation by 'the 7CC

(or ita Bobile services Division or COlman carriar Bureau)

pursuant t:o which the Closing- uyoccur Uftder J"CC rule. and

requlationa sball have been received (Which approval Deed ~ be

by Final order).

(b)~e aIS emsent with, respect t:o 'the aatters .81;

forth in subsection 4 (b) above &hall pve been obtained.

(C) '-'be iJU4qIIent shall DOt have been revarsecl em

appeal, in Whole or in part.

(d) All consents and approvals of 1:be~ required

pursuant to the Loan Aqreement with respect to 'the coDSlDlJlation

of the transactions contemplated hereby shall have been obtained.

14
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(e) ~ere 8hall be DO outstanding FCC or court action

lMlinq prosecuted or 1:hraat.ened by any tillrd party seek1ftc;l to

enjoin or otherwise cballeD;Je the tranAct1cnc oanteJIplat.a4·

hereby Which bas DOt~ 41sposed of :ravorahly to 'rbcmpson, ETC,

Aacell Atlantic and AJlCell by an order or jw1;aent (which Deed

not be a Pinal order).

(f) ~ere ahall be DO injunction (preli-lnary or

-per1I&JUmt) with respect ~ 'the t:.ransaC'ticms CODteJlpla~ hereby.

(9) ncapscm and ftC shall have delivered to ~ll

~u.antic • BUl of Sale and Aasicpment~t, in. the rora of

Exhibit 5(9) attached Jaeret.o and ..de a part bereaf, avidencinq

~e transfer of t:he Xnterest.

(h) -DlOllpson Shall have delivered to Amcell A~lantlc

his rulgnatian as r.quired by aubsection • Cd) above.

(1) ~oJIPson sball have executed a written CODSent as

'the sole shareholder of ETC eleciting a person or persons

designated by acell AUantic a. ~e aole directors of ZTC

affective as of tiUl close at !maiDes. on 'the Closing Date.

~. %be beell Agreement.

(a) ~e .beell ~ent is bereby confinled and ahall

continue in effect as ldIen4ed J:Iy the tazws and conditions of tids

Ac;ra.-ent. In 'the event tilat Closing he.rauD4er 4aes DOt.-occur

tor any reason, or that 1ollowinq ClosiDCj • Divestiture Event

occurs, and' in either such case at INch tbe there Is no 1egal

reason Why the bcell Agreement IlaY not 'then continue in ~rect,

1.5
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~ t:he ~on Option shaU .be zwviftd and 'tba ·,.,..llOpt1on

(as such b%1l 1s defined J.n 1:he ~ll Agrement) &hall -exmt1Due

in effect, provided that in SUdl circuast.aftoes t:he option bolder
\

&all 1:ben bve e period of up 1:.0 eme (1) year 1raa 't:be date of

IlUch revival 1;0 'Jive aotice ¥)f .xercise ot 1:he option.

(b) In -addition to, and .ubject 'to, "t:be other bras of

'thi. A9reeaent 'that -.adlty 'the ~ll~, -t:he ~el~

.Aqreeaent is amended as follows:

(i) Paragraph" ot 1:11. second ~ell AJlentl1lent 18

-allended t:o provide in its en1:1rety as %ollaws: %n 'the event 'that

(A) 'rhaIlpson or ETC sells, uaDStera or conveys tile antir. 50.01'

iDte.rest .in the System to ~S, pursuant 1;0 'the~ DOCUIKmts,

"1Ibether 1:Iy a sale ot equit:y interests or ....t:s, or (8) ftc:.pson

Or ETC aells, transfers Or conveys a portion ot 'the int:erest in

t:he Sylltea 'to TDS purSuant to the '1'DS Docu.ents, whether by a

..s&l:e ot equity interests or assets, and either retains .the

reaaininq Portion of~ uterest :in 'the systea or aUla,

t::ranstera or conveys ~l or part of the reaaininq portion af 'the

1.ntarest in the By.tIs to .beell Atlantic pursuant 1:0 'the Allcel1

Aqreaaent. then beell Atlantic shall -pay 1:.0 -rhOllpson an aaount

-equal ~ Four Killion Dollars ($4,000,000), including 1:he aaount

paid to WJ."hompson under paragraph 3 Df "'the Second AJlcell J.greeaent

and all principal amounts paid 1:.0 ~ompson under sUbsecti.ons

2 (a). (b). (e) and fd) ..above, and 1ess the then :fair -.arket 'V1llue

of ~ch portion retained by ~01Ilpson, if any_

"16



(11) Paragraph 6 of the Second Amcell bendment

(which restates the option price under paragraph 4 of the

Original Amcell ..Agreement) .is further .-ended to provide that, in

the events set .forth therein, tile option price to be paid by

Amcell Atlantic: to ~ollpson chall be Six Killion One J)ollars

($6,000,001), without reduction or offset provided that the

option price shall include the amount paid to ~ho~pson under

paraqraph 3 of 1:1\. second bcell ~ncbaent and all principal

&JDOunts paid to t1fhompson under subsections 2 (a), (b), (e) and (4)

above.

7. A!ncell Guaranty. Meell guarantees paYIDent and

.. pertaraance at each .1Id every obliqation of .JUIcell At1.antic

hereunder and, following the Closing Date, of Ameell Atlantic's

and ErC's respective indemnity obligations under the Aacell

Uldemnity Aqree~ent and the ETC 1nc:lemnity Aqree.ments as provided

hereunder.

8. General.

Ca) %n 'the event of any inconsistency between t:be

UrJu of 'this AgTauaent and the Ameell Aqreeaent, this Agreemant

ahall control.

(b) Il'his Aqraement sball be bindin9 upon and inura to

'the benefit of each party -hereto, and his/its successors,

assigns, transferees, heirs, legatees, distributees, 4asutes"

executors, administrators. personal reprasQntatives .nd other

leqal representatives. "either this Agreement nor any of the

riqhts, interests or obligations hereunder shall ba assigned by

1.7
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any of the parties hereto without the prior written consent of

....ch af t:he other parties" -which conaent ..y be wit:bhe~d in tile

.-01. diccretion of such part:y.

(e) 'fills~ ..y be axaoute4 siJIult:aneously in

counterparts" each of which &hall be· deeaed an original, but all

of vh1ch together shall conrtiut.e cme And tile salle inst:.r1.l»ent.

(d) tDlis Aqraement shall Ix 90Yerned by t:he ~.vs of

1:he stat. of Oregon.

(e) All DOUces and ot:her COJI1IIUnications required or

pera!tted under this Agreeaent sball be in writing and .hall be
~.

clemae4 to have been duly 9iven, aade an4 racalYad only when -

-cle11vered (personally, ))y courier .ervice such as Federal

Express, or telecopied with anaverback received .and a copy of

such 'telecopy -.ailed as indicated below, or by other aaessenger)

aqainst receipt or l1Pon actual receipt of reqlstered or certified

..11, postage prepaid, return receipt requested, addressed as set

forth below:

(1) %f to ~OIlP.on or ETC:

c/o Ellis Thompson
3806 N. V. XcC&nn Road
Vancouver, WA -98685;

....ith a copy 'to:

stoll, stoll, Berne ~ Loktinq, p.e.
209 s.W. Oak street
Portland, Oregon 97204 .
Attention: David A. l..okting" Esquire; and

(ii) "If to beell Atlantic or Amcell:

c/o Comcast Corporation
1.234 Market Street
Philadelphia, PA ~9107

18
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Attefttionl -General Counsel.

(f) ~~t constitutes 1;be enUre.~tof

"the parti_ baret:o with rupect ~o the a=ject .attar bereof and

aay not be aodified,~ed or terainated except by .. written

egreeae.nt 8iqned by 81.1. of the parties bereto.

(q) Xf any provision of this AqreeJIent or the

application thereot to any person or cirCUJlStance shall be

invalid or unenforceable 'to any .xtent, the reaainder of 1:his

Agree.ent and the application of INch provision 1;0 other persons

or circmutances shall nat be affected 1:hereby and aha1.l be

entorced 'to t:he qX'eatast extent pe~it1:ed ~ l.aw, provided t:hat

.any 8UCh CSetermination of invalidity Dr une.nforceabll1ty shall

zot have aatarially altered "the econOJlic benetits or burdens of

any party hereto.

D WITNESS WHEREOF, 'the parties have executed and del~vered

this Aqr__ent on the date ~irst above written.

~~P~:IS'1'HOSON

19
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BI:LL m BALE AID MSIGlOmJI'l' acmzonT

J"or qood. and valuable consideration, the receipt and

sufficiency of Which are hereby acla1oWledqed, ELL%8 DCBlPSOJI aDd

m.L%8 ftOKP8OK CO~IOJr . (toqether, ·Seller"), hereby 6ell,

convey, .assiqn, transfer, 6e~ over and deliver to UCELL ~

A~C Cln, nrc. ("Purchaser-), and .its auccessors and assigns

forever, all of Sal.ler's right, title and interest, both leg-al

and equitable, in the Znterest Cas such ura 1s defined in an

Exercise Aqreeaent dated Kay 20, 1992 aaong, inter alia, Sellar

--and Buyer (the -Agreement-»), and Purchaser hereby purchases,

accepts and asswaes froll Seller 'the Interest, effective as ()f ~e

close of business on the date ~ereof.

Seller hereby covenants that, from time ~o tt.e after the

date hereof, at Purchaser's request and without further

consideration other ~n the reimburseaent of its reasonable

CO&ts, seller viII execute and deliver to Purchaser auch other

instrwaents of conveyance and transfer and take .sucb other ·action

as Purchaser reasonably .ay request to convey.ere effectivuyor

transfer to, and vest in, Purchaser, or put Purchaser in

possession of, any and all of ·the Interest.

The execution and del.ivery of this Bill of Sale and

Assiqnment Aqreement by Seller shall not be (or -deemed to be) an

expansion of- any representation, warranty, covenant or aqreement

of Seller in Dr under the Agreement, which representations,
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~ties, covenants end e;reeaents are .1ncorporated bereln by

reference, DOt' ahall such execution and delivery enlarge or

-expand upon or .increase .in any way t:be ob1.1vations of Be1.ler

ancSar 'the .Agreeaent or be de.-ed a aodification of 'the Agreement

in any respect.

2'be rights and reaedie& of Purchaser hereunder shall be

subject 'to the "tar'as and provisions of tile Agreement.

~Il BUl of sale &ftC! Assi911llent AcJraaent sha11 be qovarned

by "the .1avs of tile state of Oregon.

D 1rI1'NESS WHER.EOF, 1:he UDdUsignad has caused 'this Bill of

sale and Assivnaent Aqrtte1lent to be executed and delivered on

'this _ day of • 1.9_.

ELLIS THOKPSON

ELLIS ~OKPSON CORPORA'1'ION

By: -

MCELL OF A~C CXTY, DlC.

By: _

.0



CERTIFICATE OF SERVICE

I, Robert S. Childress, a secretary in the law firm of

Fleischman and Walsh, L.L.P., do hereby certify that I have on this

20th day of December, 1994, had copies of the foregoing "Petition

For Leave To Amend Application" mailed by u.s. first class mail,

postage prepaid, to the following:

* Honorable Joseph Chachkin
Federal Communications Commission
2000 L. street, N.W., Room 227
Washington, D.C. 20554

* Joseph Paul Weber, Esquire
Wireless Telecommunications Bureau
Federal Communications commission
1919 M street, N.W., Room 644
Washington, D.C. 20554

* Terrence E. Reideler, Esquire
Wireless Telecommunications Bureau
Federal Communications commission
1919 M street, N.W., Room 644
Washington, D.C. 20554

Alan Y. Naftalin, Esquire
Herbert D. Miller, Esquire
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
suite 100
Washington, D.C. 20036

R. Clark Wadlow, Esquire
Mark D. Schneider, Esquire
Sidley & Austin
1722 Eye Street, N.W.
Washington, D.C. 20006

Louis Gurman, Esquire
William D. Freedman, Esquire
Doane Kiechel, Esquire
Andrea S. Miano, Esquire
Gurman, Kurtis, Blask & Freedman,

Chartered
1400 16th street, N.W., suite 500
Washington, D.C. 20036


